IN THE COURT COF APPEAL OF THE REPULLIC OF BOTSWANA

Criminal Appeal No., & of 12981

In the matter betweer:

SAMUEL MANAKE 1st Appellant
BASUTLI MAZEBEDI - 2nd Appellant
and

THE STATE Respondent

Appellants in Person

P. T. C. Skelemani for the Respondent

JUDGMENT

Coram: Dendv-Young, J.A.
Aguda, J.A.

Amissah, J.A.

AGUDA, J.A,

The two appellants were charged with shop breaking and theft
contrary to section 207(a) as resd with section 276 of the

Penal Code in a Magistrate's Court in Francistown. They pleaded
not guilty but a triezl in which four witnesses gave evidence

for the prosecution whilst each of the accused persous gave
evidence for the defence, the triail Magistrate fourd them guilty
and cecnvicted them. Having regard to the nature of the offence
and the criminel record of the accused nersons, the learned

Magistrate sentenced each of them to three years imprisonment.



That was on July 16, 19&CG, There is no indication on the

record thut either or both of them gave notice of appeal ttat

day, nevertheless the trial Magistrate ordered their releace

on bail. The very next day, nowever, the first appellant wrote

a letter to the Registrasr indicatirg his intention to appezl against
his conviction and senterice. The next thing that aprnears ¢n the
record cf this case is the judgment ¢f Hannah, J. in which ,“
he said:

"The first sppellant now apreals against
i

both convic{ onn and sentence and the second

appellant seeks leave to appeal’.

There is nothing in the rec-rd before usz to show that the
second appellant gave notice ¢f appeal either orally cor in
writing, and there is no indicatiori as to how he came to seek
leave to appeal.. However, in his Judgment the learned Jjudge

said that -

"the appeal of fir~t appellant against ,J
conviction is dismissed and the second
appellant's application for leave to appeal
is refused”,
The judgment was riven on Yovember 17, and on November 26,
the two appellants together signed z lelter addressed to
the Registraer of the High Court hezded "appeal Against
Sentences and Ccrvictions". In the letter the two appellarts
said -
"We beg to submit our avplication ior leave

to arpeal ugainst the High Court held at
Serowe",
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Thev say that their ground 5 appeal is conflicting evidence
particulars of which they went on to elaborate. In his Heads
of Arguments, Counsel for the State referred to the letter
since there is no evidence that the appellants even filed any
other papers - as "an application for leave to appeal agesinst
both conviction and sentence, leave to appeal having been
refused on 17th MNovember, 1980", This is clearly an error
brought abcut ro doubt by the procedure adapted by the

applicants,

First we wculd like to state that it is imperative that

each appellant should sighi his nwn notice c¢f appeal; and

that the practice by which twe or more appellants sign a
single notice of appeal shcould stop as 1t has no basis in the
Court of Appeal Act (sec section 330) or by the Rules made
thercunder. Secondly it is the duty of each appellant to file
his notice in one of the Forms 1, 2, 3, 4, 5 and 6 as may be
appropriate tc his case. Where owing to igrorance an interding
appellant pursues a different ccurse of action, then the
appropriate officer of this court should direct such intending
appellant's attention to the right course. we have had to
make this point htecause of the confusion caused in this case
by the failure of the app-llants to file individual Form as

may be appropriate ir his owr. case,
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The fact of this case in so far as ftThe second appellant is
concernad 1s that his apnlication for leave to zppeal to the
High Court was refused. In this circumstance he has no right
to bring *the present auwplication bafore this ccurt, which must
therefore be and is hercby dismissed.

In so far as the first arpellant iz concerned, his appeal to

-l

this courzt is tased entircly or Tacls. The Judge on appeal
in his Jjudgment re-viewed sll ihe relevant focts again and
took note of such discrepancies 13s there were in the evidernce,
and nevertheless dismissed the anpeal. PBefore us “he first
appellant repeated sutstantially what he had said to the Judge

at the High Court. We can see no merit in his appeal which

is accordingly dismissed,
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LOBATSE
18th June, 1981,



