IN THE COURT CF APPEAL OF THE REPUBLIC OF BOTSWANA

Criminal Appeal Fo, 1 of 1981

In the matter of:

FiPRUS MAKCOTHO Appellart
S
THR. “TATE Respondent

C,p Du Toit for the Appelliant

F . ..
LF.V. Logatsu tfor the Respondent

——— — — p— e —— A— iy

JUGGARET

Ccram: tansels, P
Dendy-Young, I a

};guda, o A

"DENDY-YCUNG, J A

This is an appezl against a sentence of 15 years' imprisonment
imposed by the High Court for nmanslaughter,
Appellent had been charged with murder contrary to section 207

of the Penal Code.

The learned Trial Judge negati—ed mealice aforethourht on the

part of Appellant, hence the verdict of manslaughter,

It is not contested by counsel who appeared for appellant that
the latter had entered the hut orf the deceased where she was
asleep. The deceased was ar old woman and it wes not established

what possible motive there was for any &ttack upon her,
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According to the evidence of a boy aged 9 years who wes also
sleeping in the hut, a person entered the hut aznd the deceased
asked who he was. The stranger dio not reply. The boy heard
the old woman struggling whereupon the boy left the hut and
went to report the matter. rfy the time assistance arrived

the old woman was dead and the siranzer gcne. Cther evidence
indentified the stranger as itre appellant and there 13 no

appeal on that score.

A post mortem examination of the deceaced revealed that, she

had died from asphyxis probtably due to some mechanical
obstruction at necx level. Five to six small contusions on

the right sice of the neck were found, There was congestion

of the brain and internal signs of anoxia. Appellant

did not give evidence, As 1 have already stated he was convicted

of manslaughter.

In mitigation appellant aeid he was drunk and this was accepted
by the Court and taken irn account in mitigation of sentence.
Appeilant had previous convictions:
" Cne for rape in 1973 when he wes sentenced to 2%
years' imprisonment, and for common assault
in 1977 when he was senternced to 4 strokes.

It can be inferred then that the appellant has 2 tendency to

vioclence.

The question in this appeal is whether s sentence of 15 years!
imprisonment was Jjustified. The trial court's finding was that
malice aforethought was not proved., That implied that there
was no intention te kill nor even any intantion to Go grievious

bodily harm.



The wrongful kill‘ng must then have been by neglisence. n
this analysis ¢f the crime, a sentence of 15 years strikes one
as excessive, Sentence is primarily related to the wickedness
of the person's mind., Here the wicxkedness consisted in
wrongfully entering the decezsed's hut st nisht and assaulting

her.

Of course, the tzct that the woman died is an aggravating
feature, becuase Taking human life is elways regorded as a
sefib&é.matter.

It is argued for the stote that punishment 1s in .the discretion
of the trial court and that in the absence of misdirection on
sentence or unjustifiable severity, a Court of Appeal should not
intervene even if its members, sititing z2s trial Jjudges, would

have imposed a lesser sentence.

There is misdirection in law, if th= trial Jjudge fails to take
account a factor which he should have taxen into account and
conversely.,.

It is also & misdirection in law, if trhe trizl Judge's

evaluation of a relevant foctor is at fault,

Here the all-important fzctor was thes mernis rea of the appellant,
Apart from the reference to the possiuvle effect of drink, T can
find in the Jjudgment of the High Court no or adeqguate evaluation

of the appellant's state of mind,
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Furthermere, in the fi<id of punishmwent, the courts will always

strive for comparative uniformity in a broad way.

I doubt whether a sentence of 15 years can be Justified on a
comparative basis where the wickedness of the culprit's mind
consists in wrongful invasiosr of =« person's home by night,
commitiing common assault on the houze holder and trereby
negligently causing his Zeath - even granted a propencsity to

violerce,

I would allow the appeal 19 the extent of reducing the

sentence tce 10 years!'! impriscnment.
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16th June, 1981.



