IN THE CQURT OF APPEAL

OF THE REPUBLIC OF BOTSWANA

Criminal Appeal No. 22 of 1981
{Criminal Trial No. 34 of 1981)

In the matter of:
MOSES SIMON SEMPAPE Appellant
Vs
THE STATE
Coram: MAISELS, P.,
AGUDA, J.A.,
KENTRIDGE, J.A.

Mrs. M.C. Motsemme for the Appellant
Mr. P.T.C. Skelemani for the State

JUDGMENT

AGUDA, J.A.

In the morning of February 28, 1981, the Appellant
wilfully and unlawfully set fire to three houses at Kalamare
viilage. Before that day and until January, 1981, the
Appellant had lived in one of the houses with a girl friend of
his by the name Mokgalagadi Mokgojana. However, by February
28, 1981, both of them had separated as a result of a quarrel.
Now having set fire to those houses, the Appellant then |
proceeded to Mholwane to set fire to other three houses. All
the houses burnt down were the property of Mokgojana Sebiletso,
father of Mokgalagadi Mokgojana. After the burning of the
houses at Mholwane the burnt bodies of two children were
discovered. One of the children Kedibonye Sekopo Mokgojana,
was the child born by Mokgalagadi for the Appellant. The

second child Tuntele Mokgojana,like the first was grand child



of Mokgojane Sebiletso.

Subsequent to above incidents, the Appellant was arrested
and charged with the murder of the two children as well as with
arson in respect of the six buildings. He pleaded not guilty
to all counts of the charge. However, after a trial, he was
found guilty on all counts and convicted. He was sentenced to
death in respect of each 0f the counts of murder and to a term
of two years imprisonment in respect of each count of arson,
such later sentences being made to run concurrently. That was
on November 5, 1981.

On November 9, 1981, he gave a notice of appeal against
both conviction and sentence. In his notice of appeal he said:

"I fell in love with a certain woman whose name is

Mokgalagadi, but what has caused me t0o commit the above

offences were as follows:-

(1) I was staying with Mokgalagadi at her home as a
husband and wife, I then left home visiting my
parents, but when I returned I found that Mokgalagadi
was not at her home, but when I asked her mother as
to where she might have gone to, her mother never
replied but instead left to the fields;

(2} Realising that Mokgalagadi was no longer
interested in me, I then demanded all my properties
including cattle, and clothes but her mother refused
saying that, I gave those to Mokgalagadi during the
time when I was still inlove with;

(3) The mother said that she is the one who have
separated us;

(4) I didn't report this to my parents since it was
only known by me, Mokgalagadi and her mother;

(5) I only lost temper and found myself having
committed these offences."

Mrs. Motsemme who appeared for the Appellant showed both in her
Heads of Arguments and in her oral arguments what she consider
considered were wrong in the trial and conviction of the

Accused. However, she conceded that she could find no fault
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with the conviction of the Appellant in respect of the counts
of arson and the sentences passed thereon. «In consequence
therefore the Appeals against the convictiég and sentence in
respect of those counts are hereby dismissed.

As the arguments proferred by Mrs. Motsemme cannot be
understood without reference to the evidence in some detail,
we shall now proceed to examine that evidence. However, before
doing that, there is a matter of considerable importance to
which we wish to draw attention. The prosecution indicated
before the trial began that they were going to call eighteen
witnesses, and they supplied a "Summary of Evidence" of these
witnesses to the Appellant who was at that time being defended
by Mrs. Tsoebebe., Apparently Mrs. Tsoebebe on behalf of the
Appellant admitted formally as evidence the summary of evidence
of fourteen of the eighteen witnesses. Among such witnesses
whose evidence was admitted in this way can be found very
material witnesses and the medical expert who normally in the
interest of justice should have been put in the witness box at
least for cross—examination. We have no doubt that the
provision contained in the Criminal Procedure and Evidence Act,
Section 270, which permits this procedure is designed to
shorten the time actually spent in court hearing criminal cases
in the interest of justice but we would wish to say that resort
should not be made to this procedure in cases in which the
defence of the Accused may thereby be prejudiced. We have no
doubt that in a criminal trial the trial judge has the power
and indeed the responsibility to call witnesses whose names
have been supplied by the prosecutor to the witness box to

give oral evidence if in his opinion this will enhance the



the guality of justice he is called up to administer. Formal
admission in criminal trials should as far as possible be
confined to the admission of evidence of a formal nature. NoO
definite rules can be laid down in this connection; and each
case will have to be considered on its own merits by both the
prosecuting and defence counsel as well as the trial Judge all
of whom have grave responsibilities in this regard.

Now in this case two basgic facts are admitted and have
never been in dispute. First, that it was the Appellant that
wilfully and unlawfully burnt the houses in Mholwane, and
secondly that the burnt bodies of the two children were found
in one of those houses. The question surely was as to how the
children got into the houses. The only direct evidence on this
point is the evidence of one Jacob Nchi Mokgojana (apparently
a brother to the Deceased children), a boy 8 years of age.
There is however, uncontradicted admitted evidence of Mokgojana
Sebiletso that when he was leaving the house in the morning of
the incident he left behind in the house Thosi, Lolonyana, the
child Nchi, Khani and the two deceased children. This evidence
is corroborated by the evidence of Thosi who said that when in
turn she was leaving the house to draw water from a nearby
river she took along with her Khani and Golonyana, leaving
behind Nchi and the two deceased children. All this of course
corroborates the evidence of Nchi that when the Appellant came
to set fire to the houses there were three of them there, namely
himself and éhe two deceased children. 1In respect of Nchi's
evidence as to how the two deceased came to be burnt in the
house, the Learned Trial Judge, O'Brien-Quinn, C.J., followed

meticulously the procedure laid down in respect of the evidence



of children of such an age before permitting the child Nchi to
give his evidence unsworn.

According to this child, on the fateful day, as he and the
other two children (now deceased) were in their yard the
Appellant came there and set fire to their grandmother's house.
The evidence of Nchi then went on as follows. When the house
was being set on fire, he ran away. The deceased children were
about four feet from the house, and although he told them to
run away they failed to do so, However, as he was running away
he looked back and saw the Appellant beating the deceased with
an axe. After the Appellant had beaten (or cut) them with the
axe he then threw them into the burning hut. At that time he
was about 100 metres away from the scene. Although one of the
children Tuntele had attempted to run away, the Appellant had
got hold of him and brought him back to the scene before
throwing him into the fire. It is necessary to note in passing
that the child Tuntele was the one alleged to have been born to
the Appellant by his girl friend Mokgalagadi but whose
partenity he appeared to have disputed at one stage. However,
Nchi went to call the elders from the river where they had
gone to and by the time they came back the other two houses
within the compound had been burnt down and the roof of their
grandmother's house had caved in.

Most of the attack on the judgement of the Learned Chief
Justice in this case centred around every aspect of this
child's evidence. First, it was submitted that in the proof
of evidence submitted to the defence at the beginning of the
trial the witness never made mention of the fact that the

Appellant threw the children into the burning house. Indeed






