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KENTRIDGE, J.A.

As leng age as Nevember 1978, the Appellant
in this case was cenvicted by Edwards, J. en a
charge of having murdered Kekgathege Mojuta,
This man had been stabbed te death at Botshabele
on 4th Pebruary, 1978. At the frial befere
Edwards, J. the Appellant was identified by twe
eye witnesses as the man whe had stabbed the
deceased. The learned Jjudge further feund that

there “ad been extcnuating circumstances and



censequently instead of impesing a death sentence,
he imposed a sentence of 9 years imprisenment te
run frem the 30th August, 1978, The appellant

was represented at this trial, Further, he did
net appeal against this cenvictien er sentence

and it was enly in September of this year that he
applied fer leave te appeal explaining that he had
net previeusly had any meney te pay the appeal fee,
Leave te appeal was given by Cerduff, J, on the
19th Octeber. I shall later refer te the ruling
of Cerduff, J, and the reasons for the ruling which
he gave., Teday the appellant has appeared in this
court in persen and he has submitted te us that
his identificatien as the persen whe did the
stabbing had not been preved and he suys that fer
various reasens he sheuld net have been found
guilty, In the alternative, he is asking for the
reduction ef his sentence. Unfortunately becau-e
of the time wrich has passed since the first
hesring, the full recerd eof the trial has been lost,
and all that we have befere us is the judgment ef
Bdwerds, J. Although the abmence eof the full
record is unfertunate, it se happened that
Edwerds, J. in his Jjudgment has given what{ appears
te be an extensive sunmary 6f the evidence given

by the witne-ses for %the presecution as well as



by the ene witness whe was called fer the defence,
As apbears from the ;udgncnt the stabbing teek
rlace &t night and there was little er ne meonlight.
There were alse certain discrepanciec in the
evidence given by the twe identifying witnesces,
The learned judge appears to have taken full
acceunt of theme facters and nenetheless te have
accepted the twe identifying witnesses as ré¢liable
and werthy ef belief. He peinted out in particular
that beth ef the witnesses had seen the appellant
previous te the stabbing; te ene of them he was
well knewn. That, in particular, substantially
reduces the pessiblity ef a mistake in identificatien.
Having carefully considered the learned Jjudge's
Judgment, I cannot find any irndication that he
misdirected himaself er that he failed te

appreciate any possible difficulties in the
evidence given, The defenee witness to whom I have
referred was called in erder te establish an alibi
that,is, that the accused was romewhere else at

the time ef the stabbing. The Judge did not find
this witness te be satisfactory aund, accerding te
the Judgment,’counael for the appellant at the
trial agreed that the defence witness had net been
gatisfactary. Purther, even if the evidence of

that defence witnesa had been accepted that



would have net establiished the alibi., It
remains te say that the appellant did not give
evidence at his own trial. Se that the evidence
of the twe identifying witneases was un~
centradicted, In eall these circumstances, 1

can find ne reason fer interfering with the

verdict given by Edwards, J. With regard te
sentence, the learned Jjudge teek inte acceunt
three extenuating circumstances, The first

was that the appellant had net planned in
advance te kill the decessed.- The secend that
the appellant did net really wish the deceased
te die, and the third was thet the appellant was
intexicated at the time. It seems te me that in
taking these circumstances inte acceunt the
learned judge gave as full a weight as was
reasenably pessible te the mitigating facters

in the case. Far from creating a sense of sheck,
the sentence of 9 years imprisenment fer murder

even with extenuating circumstances, would appear



if anything te be en the lenient side, Conse-
quently, I weuld prepese that the appeal

against beth cenvictien and sentence be
dismissed, I sheuld just like to say a weord
abeut the Judgment eof Cerduff, J. granting

leave te appeal, In s murder case it is

natural fer & Judge te lean in favour ef granting
leave te appeal, The learned Judge alse
correctly peinted eut thet it weuld be un~
fertunate if 2 man were te lese his right te
appeal simply becsuse he did net have sn appeal
fee of P10,00, It was fer this reasons that
Cerdutf, J. granted leave te appsal, netwith~
standing his finding that the appeallriit had ne
prespect of success in the appeal either against
cenvictien eor againt sentence, 1 consider it

necessary te say that although it is

-

cerrect to lean in favour ef granting leave



te appeal particularly in serious cases the test
that sheuld be applied is still whether the
aprellant hes reasenable prespects ef success in
the higher ceurt, If this test had been applied,
leave weuld net have heen given. The appeal is

dismissed.
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